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On August 15, 2012, the Department of Health and Human Services Center for Consumer
Information and Insurance Oversight (CCIIO) released “clarifying” guidance on its February 10,
2012 bulletin on the safe harbor for non-profit organizations who do not want to provide
contraceptive coverage for women.
CCIIO, in a footnote, states that it intends to clarify only three points discussed in its original
bulletin of February 10, 2012.

The Three Clarifications
1. That the safe harbor is also available to non-profit organizations with religious objections to
some but not all contraceptive coverage;
2. That group health plans that took some action to try to exclude or limit contraceptive
coverage that was not successful as of February 10, 2012, are not for that reason precluded
from eligibility for the safe harbor; and,
3. That the safe harbor may be invoked without prejudice by non-profit organizations that are
uncertain whether they qualify for the religious employer exemption.

Discussion
1. February 10, 2012 Guidance. CCIIO states that in all other respects, the original guidance
issued on February 10, 2012 remains in effect.
2. Compliance. Self-funded plans and group policy issuers must comply with this clarifying
guidance in order to achieve and preserve the safe harbor.
3. The Contraceptive Exemption. As described in the interim final regulations, plans sponsored
by religious employers would be exempt from providing contraceptive coverage under
certain conditions at the discretion of the Health Resources and Services Administration

(HRSA). HRSA has established a protocol for qualifying the exemption by certification. This
guidance provides a sample certification.
4. The Safe Harbor. The safe harbor is available to non-exempted non-grandfathered group
health plans established or maintained by non-profit organizations whose plans have
consistently not covered all or the same subset of contraceptive services for religious
reasons, at any point on or after February 10, 2012, consistent with applicable state law.
The safe harbor applies until the first day of the plan year beginning on or after August 1,
2013.
Pursuant to the August 15, 2012 guidance, the group health plan must meet all of the
following criteria to qualify for the safe harbor:
•

The organization is organized and operates as a non-profit entity;

•

From February 10, 2012 onward, the group health plan established or maintained by
the organization has consistently not provided all or the same subset of the
contraceptive coverage otherwise required at any point, consistent with any
applicable state law, because of the religious beliefs of the organization.

•

The group health plan established or maintained by the organization (or another
entity on behalf of the plan, such as a health insurance issuer or third-party
administrator) must provide to participants WITH NOTICE, which states that some
or all contraceptive coverage will not be provided under the plan for the plan year
beginning on or after August 1, 2012.

•

The organization self-certifies that it satisfies the criteria above, and documents its
self-certification in accordance with the procedures detailed in this guidance.

5. The New Notice. This notice must appear in any enrollment materials distributed for plan
years beginning on or after August 1, 2012. For insured plans, the group health plan (not the
issuer) is responsible for distributing the notice. The plan sponsor may delegate that
responsibility to the issuer in writing.
•

Download sample notice (Word format)

6. The Certification. To qualify for the safe harbor, the organization sponsoring the plan must
complete and sign a form matching the content of the sample certificate, and make it
available for examination by the first day of the plan year to which the temporary
enforcement safe harbor applies. Organizations who have completed the certification or
issued notices based on the February 10, 2012 guidance do not need to redo the
certification.
•

Download sample certificate (PDF format)
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