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It would be an understatement to say that all is well in the welfare plan world. 2011 and 2012 has been
a landmark period for the issuance of regulations affecting welfare benefit plans and for states passing
new laws to achieve compliance with the Affordable Care Act (ACA).
We have prepared the following materials to assist plan sponsors in determining what actions they must
take to achieve welfare benefit plan compliance heading into 2013. We also have included selected
sample amendments. Plan sponsors should contact their Leavitt team to assure compliance.

Affordable Care Act
1. The Grandfathered Rules:
•

Still grandfathered – must follow the no material change rules.

•

All changes measured back to 2010 – each year harder to maintain grandfathered status.

•

Losing grandfathered status, must add:
0. Preventive care;
1. Choice of health care professionals;
2. Claims and Appeals: Additional external review.

2. Summary of Benefits and Coverage (SBC):
•

Applicable for open enrollment for plan years beginning on or after September 23, 2012.

•

New hires, requests, and special enrollment beginning for plan years on or after September 23,
2012.

•

For mid-year coverage changes impacting SBC, provide updated SBC within 60 days prior to
change.

•

Applies to major medical, and also HRAs and EAPs.

•

No penalties if make a reasonable, good faith attempt to comply.

•

Note: For insured plans, issuers will prepare and distribute SBCs. If you offer a supplemental
self-insured reimbursement plan (e.g. $1,000 for non-covered medical expenses), the plan
sponsor must combine with the carrier’s SBC or produce one on its own.

3. Preventive Care – Contraceptives (non-grandfathered plans):
•
4.

Specific to women: Preventive care benefits apply for calendar year plans in 2013.

W-2 Reporting Rules:
•

Applies for 2012 calendar year (for those who issued 250 or more W-2s for 2011 wages).

•

Controlled group rules don’t apply (i.e. each company (own TIN) inside a controlled group
counts its own W-2s, unless there is only one paymaster.

•

Special considerations for retirees and disabled employees receiving a W-2.

5. The Comparative Effectiveness Research Fee:
•

Applies to plan years on or after September 30, 2012.

•

Begins as $1 per life (including spouse and dependents) – increasing to $2 per covered life after
the first year.

•

First payment due by July 31, 2013.

6. Health FSA Limit:
•

Limit to $2,500 pre-tax contributions beginning in 2013.

7. Medicare Tax:
•

Additional 0.9% Medicare tax withholding on incomes greater than $200,000.

8. MLR Rebates (audit target):
•

If the plan receives a rebate, plan sponsors must document their decisions in writing on the
method used and the rationale behind it.

•

If the amount attributed to employee contributions is less than $5 per participant, plan sponsors
may choose to avoid distribution as long as the full amount is used for the benefit plan.

•

For more details, please refer to our Benefit Trends dated July 12, 2012.

Other Federal Legislation
1. HIPAA HITECH Compliance (audit target):
•

If your plan creates or receives protected health information (PHI), due to your exposure to an
HHS audit, it is critical that you have met the HIPAA Privacy and Security requirements with
documentation of processes and procedures specifically for protecting PHI.

•

HITECH law contains procedures a plan (Covered Entity) must follow in the event of a breach.
These procedures vary on the nature and size of the breach.

•

HHS is conducting in-depth audits on HIPAA compliance.

2. Medicare Part-D Notices:
•

Plan sponsors who offer prescription drug coverage, whether on a stand-alone basis or as a part
of its medical plan(s) must notify employees regarding their prescription drug coverage by
October 15, 2012. There is a prescribed notice form based on whether the drug benefits would
meet the “creditable” standards and for those whose drug coverage is limited and therefore not
creditable. Medicare beneficiaries begin an open enrollment period on October 15, 2012 which
ends on December 7, 2012. So if you have not issued the notice, it is important to do so now.

•

For details, please see our Benefit Trends dated September 13, 2012.

3. Children’s Health Insurance Program Reauthorization Act (CHIPRA):
•

Employers that maintain a group health plan in a state that provides premium assistance under
Medicaid or CHIP must notify all employees of potential opportunities for premium assistance in
the State in which the employee resides.

•

California no longer provides the subsidy and is not currently listed on the DOL’s model notice. The
notice is due to be updated again on January 1, 2013 so be alert for any changes at that time.

Selected Sample ACA Plan Amendments/SMMs
1. Wraparound Plan Documents. If you have a wraparound plan document, be sure it has been
amended to include the ACA provisions. Contact your Leavitt team for further assistance.
2. Cafeteria Plan Documents:
•

Amendment to Limit Maximum Pretax Contributions to $2,500

•

SMM to Limit Maximum Pretax Contributions to $2,500

California State Law Changes
The following material lists the laws enacted in California in 2012 relating to health care, ACA, and
commuter benefits.
1. Effective January 1, 2013
•

Small Group Insurance Reform – AB 1083: Conforms and phases in new insurance market rules
for small businesses (effective March 1, 2013).

•

CO-OPs – AB 1846: Establishes a licensing framework to qualify for funding under ACA.

•

AB 137 provides coverage for mammography based on need, regardless of age.

•

AB 1526 eliminates annual and lifetime caps from the Major Risk Medical Insurance Program.

•

AB 1580 extends the MRMIP program to 12/31/2013.

•

AB 2252 requires dental plans to notify dentists of any changes affecting contracting, coverage,
or payment.

•

AB 2386 clarifies that breastfeeding and related medical conditions are protected under
employment discrimination laws.

•

SB 1339 creates a pilot program adopting an ordinance requiring covered employers in the San
Francisco Bay Area (50 or more employees) to offer commuter benefits to employees.

2. Effective January 1, 2014
•

California Health Benefit Exchange – AB 792 (eff. 1/1/2014): Group health plans must notify
terminating employees and their dependents of the availability of coverage under the Exchange.

•

Essential Health Benefits – AB 1453 and SB 951 (eff. 1/1/2014): For purposes of ACA, the Kaiser
Small Group HMO 30 plan will become the “Essential Health Benefit” model.

•

AB 1083 eliminates pre-existing conditions for small group plans.

•

AB 1761 regulates the licensing of solicitors on behalf of the Health Benefit Exchange.

In conclusion, 2012 regulations impose new compliance burdens on most employers. We expect even
more regulatory action immediately following the presidential election and before year end. We expect
these new regulations to apply in 2013 or 2014.
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