First Circuit Rules DOMA Unconstitutional
Request for Supreme Court Review Expected
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Last week, the First Circuit found that the federal Defense of Marriage Act (“DOMA”) is
unconstitutional. (The three-judge panel, which issued a unanimous opinion, included two
Republican appointees and one Democratic appointee.) The First Circuit has put a “hold” on
enforcing the decision so that the parties may request Supreme Court review. Employers do not
need to take any action at this time. However, this case should be watched carefully.

Background
Congress adopted DOMA in 1996. DOMA provides that for purposes of all federal legislation,
“marriage” means the legal union of one man and one woman and that “spouse” means
someone in such a marriage. DOMA does not invalidate same-gender marriages, but under
DOMA, certain federal benefits can flow only to opposite-gender spouses. For example, the
surviving spouse of an opposite-gender marriage can collect Social Security survivor benefits,
but a surviving spouse of a same-gender marriage cannot. DOMA affects employee benefit plans
because while DOMA is in place, employers are generally free to choose whether to offer
benefits to same-gender spouses.

What the First Circuit Ruled
The plaintiffs in this case argued that DOMA violated the Equal Protection Clause of the U.S.
Constitution. The First Circuit agreed. The court considered each of the justifications offered by
Congress for the law, but the court found that none were a sufficient basis for DOMA’s
“discrepant treatment” of a minority, particularly because marriage is a legal area usually
regulated by the states. Anticipating that the parties will seek Supreme Court review, and
believing that Supreme Court review of DOMA is “highly likely,” the First Circuit will not enforce
its ruling until further notice.

What the First Circuit Did Not Rule
The court did not announce a federal constitutional right to same-gender marriage. Thus, the
decision does not overturn state laws defining marriage as being between one man and one
woman. The court was not asked to consider the provisions of DOMA that allow each state to
define marriage for itself. Thus, one state need not recognize a same-gender marriage
performed in another state.

Next Steps for Employers
DOMA’s supporters have 90 days in which to seek Supreme Court review. They are widely
expected to do so. An employer’s next steps will depend on how the Supreme Court handles
that request.
•

The Supreme Court may refuse to review the First Circuit decision. If this happens, the
decision will become law in the First Circuit only (Maine, Massachusetts, New Hampshire,
Rhode Island, and Puerto Rico). If a state in the First Circuit permits same-gender marriage
(i.e., Massachusetts and New Hampshire), and if a company has employees in that state,
and if the company’s benefit plans include spousal benefits, the company will be required to
offer its spousal benefits to spouses in same-gender marriages as well as those in oppositegender marriages.

•

The Supreme Court may hear the case and uphold the decision. If a company has employees
in any state that permits same-gender marriage, and if the company’s benefit plans include
spousal benefits, the company will be required to offer its spousal benefits to spouses in
same-gender marriages as well as those in opposite-gender marriages.

•

The Supreme Court may hear the case and reverse the decision. The law now in effect will
continue—a company generally will not be required to provide spousal benefits to spouses
in same-gender marriages.
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