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October 1, 2013

Exchange Notice distribution deadline

October 15, 2013

Medicare Part-D Notice distribution deadline

Plan sponsors are responsible for providing these notices to employees on or before the two compliance
dates, whether the health plans are insured or self-insured. The Exchange (Marketplace) Notice goes to
all employees of the employer, while the Medicare Part-D Notice should go to all plan participants. For
your reference, we have enclosed details about each of these notices.

Marketplace Notices
1. Effective Date. Employers must distribute the Marketplace notice to all employees before October 1,
2013.
2. Notice Content. The notice must include the following content:


Information regarding the existence of the new Marketplace;



Contact information and a description of the services provided by the Marketplace;



A statement that the employee may be eligible for a premium tax credit if the employee
purchases a qualified health plan (QHP) through the Marketplace; and,



A statement informing the employee that if the employee purchases a QHP through a
Marketplace, the employee will lose the employer contribution (if any) to any health benefits
plan offered by the employer and that all or a portion of such contribution may be excludable
from income for federal income tax purposes.

3. The Forms to Use. Employers may use the model notices contained in the new guidance. These
notices include a model notice for employers who offer a health plan and a model notice for
employers who do not offer a health plan. Employers may use one of these models or develop a
modified version as long as it meets the DOL’s content requirements, as described in Sections 4 and 5,
below. We recommend that, to the extent possible, employers should use the DOL models.

4. The Notice for Employers Who Currently Provide Health Plan Coverage. This notice requires
employer plan specifics:


Whether the plan is offered to all employees;



A description of the eligibility rules;



Whether the plan is offered to dependents;



The definition of eligible dependents;



Whether the coverage meets the 60% minimum value requirement; and,



Whether the coverage is intended to be affordable.

The notice may also include the following additional information, but it is not required:


Whether the employee is eligible for the coverage;



If the employee is not currently eligible, the date the employee will become eligible;



Whether the employer offers a health plan that meets the minimum value requirement;



The employee’s contribution amount for the lowest cost plan offered by the employer that
meets the minimum value requirement;



How often employee contributions are made; and,



Any changes the employer anticipates making for the next plan year.

5. The Notice for Employers Who Do Not Currently Offer Health Care Benefits. Needless to say, it’s a
much shorter notice. Part-B of this form is a data collection form which the Marketplace will use for
employees who apply for coverage through a Marketplace.
6. Timing of the Marketplace Notice. As we stated above, current employees must receive the notice by
October 1, 2013. Any new employee with a date of hire on or after October 1, 2013 should be given the
notice at the time of hire. The Guidance says “within 14 days” for new hires on or after January 1, 2104.
7. Delivery of the Marketplace Notice. Employers must provide the notice to employees in writing in a
manner calculated to be understood by the average employee and it must be provided automatically
and free of charge. Employers may use first-class mail or, alternatively, by electronic means, so long as
the DOL’s electronic disclosure safe harbor requirements are met (Safe Harbor). The Guidance has no
notice requirements for spouses or dependents.
8. Electronic Delivery Safe Harbor. Generally, the plan sponsor must notify the employee each time a
document is provided electronically, the significance of the document, and that a paper copy is available
at no charge upon request. In addition, the method of disclosure must be reasonably calculated to
ensure actual receipt. The DOL considers the use of return-receipt, notice of undelivered mail features
or periodic surveys as permissible ways to confirm receipt.
Participants who have work-related computer access and whose access to the employer’s electronic
information system is an integral part of his or her employment duties are not required to consent to
the electronic disclosure. However, the employer must obtain consent from employees who do not have
work-related computer access (e.g. outside sales people) or whose access is not an integral part of their
employment duties, and from other beneficiaries (i.e. covered spouse or COBRA participant).

Medicare Part-D Annual Notice
Each year at this time, health care Plan Sponsors whose plans contain prescription drug coverage must
distribute an Annual Notice to plan participants who are or who might be eligible for Medicare Part-D
coverage or have covered family members who may be eligible. Annual notices issued earlier this year
will satisfy this notice requirement.

The Centers for Medicare and Medicaid Services (CMS) last released updated notices for use on or after
April 1, 2011. Since there has been no further guidance, Plan Sponsors may rely on the 2011 notice
content in complying with their 2013 obligation. Word versions of the Notices are available here:


Model Creditable Coverage Disclosure Notice



Model Non-Creditable Disclosure Notice

1. The Notice Obligation. Plan Sponsors of all health plans (regardless of the number of individuals
covered by the plan) which contain prescription drug benefits inside or adjunct to that health plan must
provide an annual notice regarding the creditable or non-creditable status of the prescription drug
benefit. Additionally, Plan Sponsors must provide the same Medicare Part-D Notice:


Prior to an individual’s Initial Enrollment Period (IEP) for Part-D;



Prior to the effective date of coverage for any Medicare-eligible individual that joins the plan;



Upon the request by the individual.

Prior CMS guidance clarifies that “prior to” means that the individual must have received the Disclosure
Notice within the past twelve months. So, plans that issue the Part-D Notice at the time of policy
renewals usually do not need to provide another notice.
2. Creditable Coverage. If the plan being offered meets “creditable coverage standards”, then Medicare
beneficiaries may keep the Plan Sponsor’s coverage in lieu of electing Medicare Part-D coverage. To be
“creditable” the benefit must be the actuarial equivalent to or better than the standard for insured
plans. Your health insurance carrier will be able to tell you if the coverage is creditable. If your plan is
self-funded, you should seek the advice of a benefit professional.
3. Delivering the Notice by Mail. Plan Sponsors may mail the notice as a stand-alone mailing or choose
to incorporate the notice into other documents or disclosures, so long as there is prominent first-page,
14-point reference to the incorporated notice language.
4. Electronic Delivery. Plan Sponsors may also deliver the notice electronically to plan participants who
have the ability to access the Plan Sponsor’s electronic information system on a daily basis as a part of
their work duties. Plan Sponsors should inform participants that they are to share the electronic notice
with all family members who are covered under the group health plan.
5. Recipients. Plan Sponsors should provide the notice to all health plan participants or Part-D eligible
individuals who apply for the Plan’s drug coverage as well as to COBRA beneficiaries. As we stated
above, Plan Sponsors need only to provide a single notice to a participant with covered dependents,
unless the sponsor records contain a separate address for other family members.
6. Notice Content. Plan Sponsors have the option of using the sample notices or producing their own
notices which contain all of the necessary elements, as described in the recently revised model notices.
CMS provides the model notices in both English and Spanish. There is no regulation requiring plan
sponsors to use the Spanish versions at present.
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