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The purpose of this Benefit Trends is to provide you with an overview of recent California legislative and
regulatory activity affecting employers with insured California group health policies (AB 1083 and autism
rules), as well as those with offices in California (pregnancy disability rules).

AB 1083: Small Group Market Reform
Late in 2012, Governor Brown signed legislation (AB 1083) encapsulating some of the basic elements of
federal health care reform (HCR). California now has its own rules regarding preexisting conditions,
guaranteed issue and guaranteed renewability, as well as benefit coverage and eligibility. The legislation
requires the Departments of Insurance and Managed Health Care to adopt conforming regulations.
These rules govern issuers (insurance companies and health maintenance organizations) requiring them
to sell all non-grandfathered policies filed in California to all small employers in California. The policies
for the most part must meet the essential health benefit (EHB) requirements found in the Patient
Protection and Affordable Care Act (ACA) and must be available on or after October 1, 2013.
There is one provision of AB 1083 which has raised concern in California. AB 1083 requires the waiting
period for eligibility for non-grandfathered plans to be no greater than 60 days of employment for
employers with less than 50 employees. In 2014, California defines small group as an employer with “at
least one, but no more than 50” employees (California Health and Safety Code § 1357.500(k)(1)(A)).
Since ACA applies to groups with more than 50 employees, there really is no conflict in 2014 or 2015.
However, in 2016, California redefines small group as employers with no more than 100 employees. The
60 day maximum waiting period under California insurance contracts for non-grandfathered plans will
then be stricter than the federal waiting period requirement. The drafters of the federal rules say that,
in this instance, the state’s 60 day rule should apply. It is also worth noting that California has eligibility
rules for those who work between 20 and 29 hours a week. California also allows HMOs to require an
affiliation period not to exceed 60 days regardless of any preexisting conditions (California Health and
Safety Code § 1357.506(a)-(d)).

AB 1083 is a large piece of legislation. We will refer to it when it is relevant to our discussion. Suffice it to
say, in most ways, it adopts the federal rules of HCR.

Autism
On February 28, 2013, the California Department of Insurance issued emergency regulations for
children’s autism treatment. The regulations will require insurance companies to cover medically
necessary treatment required under the California Mental Health Parity Act of 1999, as modified by SB
946 (mandated coverage for autism spectrum disorders). For medically necessary treatment of autism,
the regulations will:
•

Prohibit visit limits on coverage;

•

Prohibit dollar limits on coverage, unless they apply equally to all benefits under the policy; and,

•

As to behavioral health treatment, prohibit denials or unreasonable delays on the basis of a
claimed need for IQ testing, or on the grounds that such treatment is experimental,
investigational, or educational, or would not be provided or supervised by a licensed individual,
provided that individual is certified by a national accredited entity such as the Behavior Analyst
Certification Board.

New Pregnancy Disability Rules
California passed SB 299 (eff. 1-1-2012) requiring employers with 5 or more employees to continue
health care coverage for employees taking pregnancy-related leave. It also requires that maternity
benefits must be at the same level of insurance benefits during pregnancy-related leave as they would
have been prior to taking leave. To provide guidance on SB 299 along with the provisions of several
previous bills, California’s Fair Employment and Housing Commission (FEHC) has issued updated
Pregnancy Regulations that became effective December 30, 2012. Along with implementing and
clarifying statutory changes adopted since the regulations were last updated, the new pregnancy
regulations attempt to integrate and coordinate Pregnancy Disability Leave (PDL) benefits with other
state and federal leave laws, most notably, the California Family Rights Act (CFRA).
Defining Pregnancy Disability
The new regulations clarify that PDL leave must not only be provided for employees with routine
pregnancies, but also for those with pregnancy-related conditions such as morning sickness, prenatal
care, postnatal care, postpartum depression, gestational diabetes, preeclampsia, mastitis, and loss or
termination of pregnancy. A medical certification supporting the need for PDL leave may be provided by
a variety of different health care providers, including therapists, physician assistants, and midwives.
Calculating Four Months
Historically, California’s PDL law has required employers to grant leave to female employees “disabled
by pregnancy” for up to four months without pay. The FEHC, in its attempt to clarify some ambiguity,
has redefined “four months” leave as 693 hours of leave entitlement for an employee who works 40
hours per week (prorated for employees working less or more than 40 hours). Consistent with the
Family and Medical Leave Act (FMLA), the pregnancy regulations provide that the minimum increment
for tracking intermittent leave is the shortest period of time used by the employer to account for
absences or use of leave, provided it is one hour or less.
The new regulations also include some notable changes to terms of reinstatement:
•

The employer cannot deny reinstatement even if they can show that keeping the employee
would substantially undermine the employer's ability to operate the business safely and
efficiently; and,

•

If the employee cannot be returned to her original position within 60 days or her scheduled
reinstatement date, the employer has an affirmative obligation to notify the employee of
available positions in person, by letter, telephone, or email, or by links to postings on the
employer's website if there is a section devoted to job openings.

Reasonable Accommodations
PDL also requires employers to make reasonable accommodations upon request (e.g. a less strenuous or
hazardous position for the duration of the pregnancy). The new regulations define “reasonable
accommodations” as any effective change in the work environment or in the way a job is customarily
done, such as:
•

Modifying work practices or policies or modifying work duties;

•

Modifying work schedules to permit earlier or later hours, or to permit more frequent breaks
(e.g., to use the restroom);

•

Providing furniture (e.g., stools or chairs) or acquiring or modifying equipment or devices; and,

•

Providing a reasonable amount of break time and use of a room or other location in close
proximity to the employee's work area to express breast milk in private.

Employers and employee must also engage in an interactive process regarding the reasonable
accommodation. An employer has up to ten calendar days after receiving an accommodation request
(or requests for transfer or PDL leave) to respond.
PDL Action Plan
1. Revise personnel policies to comply with the new regulations.
2. Consider implementing the use of the FEHC’s new optional medical provider certification form for
completion by employees requesting PDL leave.
3. Post the most current PDL posters:
•

“Notice A” (rev. 11/30/12) for those employers subject only to PDL; or,

•

“Notice B” (rev. 3/8/13) for those employers subject to both PDL and CFRA.
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