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The Affordable Care Act (ACA) makes the newspaper headlines once again. This time it is the
birth control issue/the First Amendment of the U.S. Constitution (freedom of religion). ACA
Section 2713 (women’s preventive services) goes into effect for non-grandfathered plans for
plan years beginning on or after August 1, 2012, not without controversy.
In California, group health policies issued or renewed on or after August 1, 2012 must cover
contraceptives and other preventive health care services for women with no co-pays where the
plan is considered non-grandfathered under ACA regulations. California group policies already
must provide outpatient prescription drug coverage for certain contraceptive methods
approved by the FDA. The change for California purposes is that the coverage will be at no cost
to the plan participant.
Both state law and ACA provide an exemption for religious organizations.

Women’s Preventive Services
ACA charged the Institute of Medicine (IOM) with recommending additional preventive services
to close critical gaps in the list of preventive services which apply to women. The IOM proposed
the following additional services:
•

screening for gestational diabetes

•

human papillomavirus (HPV) testing as part of cervical cancer screening for women over 30

•

counseling on sexually transmitted infections

•

counseling and screening for HIV

•

contraceptive methods and counseling to prevent unintended pregnancies

•

lactation counseling and equipment to promote breast-feeding

•

screening and counseling to detect and prevent interpersonal and domestic violence

•

yearly well-woman preventive care visits to obtain recommended preventive services

The Issues
1. Although the law provides an exemption for religious organizations, the definition of a
religious organization in the regulations is unclear.
2. Insured plans who qualify for an exemption as the plan of a religious organization must
provide notice and female contraceptive services directly to plan participants even though
the policy issued to the religious organization contains no such insured provisions. The law
does not apply to male contraceptives.
3. Self-funded plans who qualify as the plan of a religious organization, must allow third party
claims administrators to provide contraceptive benefits if requested by a plan participant
and cannot charge the plan itself.
4. What constitutes female preventive or contraceptive services is unclear.
5. Does the law as written or administered violate the First Amendment to the U.S.
Constitution?
The following is a summary of the law and proposed regulations as well as a brief note on
current case law. It will be a while before these issues are resolved.

A Discussion of the Law
Pursuant to Section 2713, non-grandfathered health plans and issuers of the health insurance
policies must provide preventive health care for women without cost sharing, beginning on the
first day of the plan year on or after August 1, 2012. Preventive coverage for purposes of birth
control, by law, includes all Food and Drug Administration (FDA) approved contraceptive
methods, sterilization procedures, as well as patient education and counseling (e.g. Planned
Parenthood), as prescribed by a provider.
The Health Resources and Services Administration (HRSA) (an agency created by ACA) has the
authority to administer the guidelines for what constitutes women’s preventive health care, as
determined by the Institute of Medicine.

The Safe Harbor
The Departments of Health and Human Services, Labor, and Treasury (the Agencies) published
interim final regulations (July 19, 2010) and amended the regulations on August 3, 2011, giving
the HRSA the authority to exempt group health plans established or maintained by certain
religious employers, with regard to contraceptive services. To qualify as a religious employer,
the employer must be a church under Section 6033(a)(1) et seq. It’s worth noting that California
provides the same exemption (California Ins. Code Section 10123.196). HRSA issued guidelines
to this effect, on February 15, 2012. This safe harbor expires as of August 1, 2013 for plan years
beginning on or after that date.

Advance Notice of Purposed Rulemaking
On March 21, 2012, the Agencies released yet another set of rules as an Advance Notice of
Proposed Rulemaking (ANPRM). The purpose is to solicit further comments on the topic.
•

Who Qualifies? The ANPRM states that plans sponsored by religious organizations will be
exempt from providing “contraceptive coverage” under the ACA provisions for plan years
beginning on or after August 1, 2012. The ANPRM also exempts, on a temporary basis, plans
sponsored by non-exempt, non-profit organizations which qualify for a state law exemption
with regard to contraceptives due to their religious objections. It also temporarily exempts
student health plans sponsored by non-profit institutions of high learning. Organizations
may self-certify themselves as exempt from the contraceptive provisions as long as they
provide notice to plan participants.

•

Who Administers the “Accommodation”? The burden falls on the issuer for purposes of
insured plans. The issuer, upon receiving notice from the policyholder certifying its status as
an organization exempt for religious reasons, may not include contraceptive coverage in the
policy and cannot charge premiums for the coverage. However the issuer must notify and
provide contraceptive coverage directly to plan participants without copays.
Needless to say, the Agencies are struggling with the funding issue. It proposes that TPAs
use plan revenues (such as drug plan rebates, disease management program fees, etc. not
already obligated to the plan sponsors, or, with regulatory approval, or seek reimbursement
from the ACA Reinsurance Program (ACA Section 1341). The Agencies even suggest that
non-profits may wish to fund these benefits. Yet another solution would be to have the
federal government contract with or incentivize insurers to assume the risk.

Recent Case Law
On July 27, 2012, the U.S. District Court for Colorado issued a preliminary order preventing the
Agencies from enforcing the preventive health services provision (including contraceptives)
against a private employer (Newland v. Sebelius) on the basis that it may violate the Religious
Freedom Restoration Act (RFRA) as it applies to the private employer. The judge did not rule on
the merits of the case. The parties are to propose a case management protocol and report to
the Court on August 27, 2012.
The states’ attorneys general also filed suit in Nebraska’s District Court. The Court, on the
grounds that the plaintiffs failed to show “direct and immediate harm,” dismissed the lawsuit on
the basis that enforcement of the “contraceptives” provision (the safe harbor) has been
deferred until August 2013 by the current safe harbor guidelines.

Conclusion
Employers with insured non-grandfathered plans may self certify on religious grounds under the
broader definition including non-profit universities with religious affiliations or charities run by
or on behalf of religious organizations affiliated with churches. Other non-profit religious
organizations should seek the advice of counsel prior to self-certifying here.
We believe privately owned businesses whose owners have a particular religious affiliation may
not avail themselves of this self-certification approach.
Insurers with policies renewing on or after August 1, 2012 will provide plan sponsors with more
information. The federal government also will need to provide a methodology for selfcertification of religious organization seeking exemption from the law, very shortly. We will keep
you informed of developments.
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