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For plan years beginning on or after January 1, 2014, group health plans with 50 or more employees,
whether grandfathered or not, must provide coverage to employees who work at least 30 hours per
week and whose initial waiting period for coverage must not exceed 90 days. It looks simple enough;
however, the Departments of Labor, Health and Human Services, and the Internal Revenue Service (the
Agencies) issued guidance that may not answer all of our questions.
On August 31, 2012, the Agencies published guidance regarding the main rules promulgated under the
Patient Protection and Affordable Care Act (Public Health Service Act §2708) (ACA) for defining group
health plan eligibility for plan years beginning on or after January 1, 2014. In this Memorandum, we will
discuss the guidance given on what constitutes a 90 day waiting period and the issues surrounding the
30 hour full time definition.

Why This Guidance Now?
Employers who hire new employees prior to 2014 should consider introducing the new eligibility rules
now to take advantage of the safe harbors discussed in the Agencies’ new guidance, especially if their
workforce contains seasonal employees or employees who work variable hours and especially where
the Initial Period of Measurement or Stability Periods cross over to 2014 or 2015. Employers who use
these safe harbors will be considered in compliance with ACA eligibility rules.

The 90-Day Waiting Period
As we stated above, ACA prohibits plan sponsors from requiring a waiting period for eligibility to exceed
90 days. Neither the law nor the current guidance would seem to permit a plan to use the traditional
method of implementing coverage on the “first of the month following 90 days of employment.” In
situations where the plan defines eligibility solely in terms of a lapse in time, the plan must not have a
waiting period that lasts longer than 90 days. Also, there may not be any other condition (other than the

30 hour requirement) for an employee to satisfy for eligibility that is intended to circumvent the 90 day
rule (e.g. days worked rather than calendar days). The guidance does say that if the employee takes
his/her time in turning in the enrollment form then the effective date of coverage actually can be
beyond the date they were first eligible for coverage.
What we don’t know is whether the 90 days must be continuous service or whether employers must
aggregate non-contiguous periods of service. Absent further guidance, our best advice based on current
guidance, is to calculate 90 calendar days of continuous service with the effective date of coverage being
immediate (91st day), if you intend to use the maximum allowable waiting period for plan years
beginning on or after January 1, 2014.
The issue is not so simple in situations where eligibility is based on completion of a threshold number of
hours regularly worked (e.g. 1,200 hours), or when employee hours vary from pay period to pay period.
This guidance provides employers with a 12 month safe harbor to conduct a retrospective measurement
period referred to as the Initial Measurement Period. This same safe harbor can apply to seasonal
employees as well. However, the plan cannot then impose an additional 90 day requirement at the end
of the measurement period. If, at time of hire, the employer knows that the employee will be working
30 hours or more per week (e.g. exempt salaried employees), the safe harbor rule won’t apply. In that
situation, coverage must be available on completion of 90 days of employment.

30 Hours Rule in General
Based on the Agencies’ requests for comments, the Notices issued on August 31, 2012 expand on the
original safe harbor method which provides plan sponsors with the option to use an initial Measurement
Period (not less than 3 months nor more than 12 consecutive calendar months) for newly hired variable
hour workers, by adding a 30 day Administrative Period option (allowing for notice to the employee and
enrollment in the plan) for employees who are newly hired, with a maximum period of 13 months.
Employees who have completed the Initial Measurement Period and who continue to work on a variable
hour basis, can also be tested annually using a timeframe (Standard Measurement Period) that would be
the same for all on-going variable hour employees. For example, the Initial Measurement Period would
be from date of hire and the Standard Measurement Period would be calendar year.
If the plan sponsor, using the Standard Measurement Period, determines that the employee has
averaged 30 hours per week, he/she must treat that employee as remaining eligible for at least six
calendar months following that determination (Stability Period). Similarly, if the plan sponsor
determines that the employee was not full time during the Standard Measurement Period, the
employee could be treated as ineligible during the Stability Period, for up to six months. The guidance
allows plan sponsors to vary the length of the Standard Measurement Period and Stability Periods for
the following categories of employees:
•

Collectively bargained versus non-collectively bargained employees;

•

Salaried employees versus hourly employees;

•

Employees in different entities within the controlled group; and,

•

Employees located in different states.

In brief, the guidance permits these variations as long as they are class driven and applied consistently
to the affected group.

30 Hours Rule: Seasonal and Variable Hour Employees
The plan sponsor may use both the Standard Measurement Period (not less than three months, nor
more than twelve months) and the Administrative Period (no greater than one month) to enroll or
disenroll employees in these two categories. These employees will retain their status as eligible or
ineligible regardless of the number of hours they work during the Stability Period. Seasonal workers, for

example, who qualified for coverage but work less than 30 hours in the ensuing period, will remain
eligible for coverage.

30 Hours Rule: ON-GOING Variable Hour Employees
Employees who may not have obtained coverage during the Initial Measurement Period but did obtain
coverage through the Standard Measurement Period (e.g. July 1-June 30), may only be tested again for
full time status using the Standard Measurement Period (July 1-June 30) in the subsequent year. If the
employee fails to work an average of 30 hours in the (six month) Stability Period, the plan sponsor still
must treat the employee as working an average of 30 hours per week throughout the Stability Period.
If the plan sponsor has a calendar year Standard Measurement Period for ongoing employees and an
Initial Measurement Period for new employees, commencing on the date of hire (e.g. February 15) the
employee’s status (full time or not full time) will continue through the Stability Period (February 15-April
15 of the subsequent year) following the Initial Measurement Period, UNLESS, the initial determination
was that the employee was not eligible for coverage and the employee is then determined to be full
time under the Standard (calendar year) Measurement Period, the plan sponsor must offer the
employee coverage which would last through the Stability Period associated with the Standard (calendar
year) Measurement Period.

A Word about “Seasonal” Workers
ACA defines seasonal workers as those who work no more than 120 days a year. ACA used this standard
to measure whether an employer is a large employer with more than 50 workers for more than 120 days
in a calendar year. The law also defines a seasonal worker as a worker who performs labor or services on
a seasonal basis. The law does not provide guidance on whether a new employee is reasonably expected
to work full time. So employers who might hire field workers (at harvest time) or retail works (during the
holiday season) may make a reasonable, good faith interpretation of the term “seasonal worker” at least
through 2014, or additional guidance. Using the example of a ski instructor working 60 hours a week
from November through March, but not expected to work 30 or more hours per week for the 12 month
measurement period, the current guidance states that the plan sponsor does not need to offer health
care coverage to the ski instructor.
It is worth noting that the Agencies are seeking public comment on the contents of this Notice as well as
allowing plan sponsors to rely on this Notice through the end of 2014.
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