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On May 8, 2013, the Department of Labor (DOL) issued temporary guidance through Technical Release
No. 2013-2 addressing the Exchange notice requirements under the Health Care Reform laws (HCR).
Pursuant to these requirements, employers are required to provide written notice to employees of the
availability of the coverage through the Exchanges – which are referred to as “Health Insurance
Marketplaces” (Marketplace) in the temporary guidance.

Background
HCR requires that employers provide notices to all employees (whether covered by a health plan or not)
regarding the existence of an electronic Marketplace for the purchase of health care insurance
coverage. The law also required that employers provide this notice in March 2013. On January 24, 2013,
the DOL postponed the notice requirement due date until the fall of 2013, ostensibly to tie the delivery
of the notice to the commencement of Marketplaces nationwide on October 1, 2013.

Details
1. Effective Date. Employers must distribute the Marketplace notice to all employees before October
1, 2013.
2. Notice Content. The notice must include the following content:
.

Information regarding the existence of the new Marketplace;

a. Contact information and a description of the services provided by the Marketplace;
b. A statement that the employee may be eligible for a premium tax credit if the employee
purchases a qualified health plan (QHP) through the Marketplace; and,

c. A statement informing the employee that if the employee purchases a QHP through a
Marketplace, the employee will lose the employer contribution (if any) to any health
benefits plan offered by the employer and that all or a portion of such contribution may be
excludable from income for federal income tax purposes.
3. The Forms to Use. Employers may use the model notices contained in the new guidance. These
notices include a model notice for employers who offer a health plan and a model notice for
employers who do not offer a health plan. Employers may use one of these models or develop a
modified version as long as it meets the DOL’s content requirements, as described in Sections 4 and
5, below. We recommend that, to the extent possible, employers should use the DOL models.
4. The Notice for Employers Who Currently Provide Health Plan Coverage. This notice requires
employer plan specifics:
.

Whether the plan is offered to all employees;

a. A description of the eligibility rules;
b. Whether the plan is offered to dependents;
c. The definition of eligible dependents;
d. Whether the coverage meets the 60% minimum value requirement; and,
e. Whether the coverage is intended to be affordable.
The notice may also include the following additional information, but it is not required:
f.

Whether the employee is eligible for the coverage;

g. If the employee is not currently eligible, the date the employee will become eligible;
h. Whether the employer offers a health plan that meets the minimum value requirement;
i.

The employee’s contribution amount for the lowest cost plan offered by the employer that
meets the minimum value requirement;

j.

How often employee contributions are made; and,

k. Any changes the employer anticipates making for the next plan year.
5. The Notice for Employers Who Do Not Currently Offer Health Care Benefits. Needless to say, it’s a
much shorter notice. Part-B of this form is a data collection form which the Marketplace will use for
employees who apply for coverage through a Marketplace.
6. Timing of the Marketplace Notice. As we stated above, current employees must receive the notice
by October 1, 2013. Any new employee with a date of hire on or after October 1, 2013 should be
given the notice at the time of hire. The Guidance says “within 14 days” for new hires on or after
January 1, 2104.
7. Delivery of the Marketplace Notice. Employers must provide the notice to employees in writing in a
manner calculated to be understood by the average employee and it must be provided
automatically and free of charge. Employers may use first-class mail or, alternatively, by electronic
means, so long as the DOL’s electronic disclosure safe harbor requirements are met (Safe Harbor).
The Guidance has no notice requirements for spouses or dependents.

8. Electronic Delivery Safe Harbor. Generally, the plan sponsor must notify the employee each time a
document is provided electronically, the significance of the document, and that a paper copy is
available at no charge upon request. In addition, the method of disclosure must be reasonably
calculated to ensure actual receipt. The DOL considers the use of return-receipt, notice of
undelivered mail features or periodic surveys as permissible ways to confirm receipt.
Participants who have work-related computer access and whose access to the employer’s electronic
information system is an integral part of his or her employment duties are not required to consent
to the electronic disclosure. However, the employer must obtain consent from employees who do
not have work-related computer access (e.g. outside sales people) or whose access is not an integral
part of their employment duties, and from other beneficiaries (i.e. covered spouse or COBRA
participant).
9.

COBRA Election Notice Modified. The Guidance also contains a modified COBRA Election Notice.
It’s worth noting that the DOL has not modified its General COBRA Notice (Initial Notice) at present.
From our perspective, plan sponsors or their COBRA vendors should begin using the modified
COBRA Election Notice for Qualifying Events (QEs) occurring on or after January 1, 2014 or the first
day of the 2014 plan year for those employers who meet the fiscal relief requirements under HCR.

Discussion
1. The Burden on the Employer. To most employers, the form preparation and first class mail
obligations will be time consuming. As a result, we recommend that employers begin the process in
the near future.
2. The Fair Labor Standards Act. HCR legislation ties the Marketplace notice requirement to the Fair
Labor Standards Act (FLSA). Without “belaboring” the point (no pun intended), the notice
requirement applies to almost all employers without regard to the 50 employee threshold. Any
employer who is uncertain should visit the DOL compliance website for the Wage and Hour Division
to view an online FLSA compliance tool.
3. Impact on the HCR Decision Tree. Most employers will have developed their benefits strategy (who
to cover, if at all, etc.) before October 1, 2013. However, the Marketplace notice must contain
information about health plan coverage available/not available in 2014. As a result, if plan sponsors
have yet to make those decisions, then they must do so shortly or incur the expense and burden of a
second mailing.
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